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1 INTRODUCTION 

1.1 Section 47 of the Enterprise and Regulatory Reform Act 2013 (ERRA13) 
comes into force on 1 April 2014. This section makes important changes to 
the criminal cartel offence which was created by the Enterprise Act 2002 
(EA02). 

1.2 In this guidance references to ‘the Act’ mean references to the EA02 as 
amended by the ERRA13 and references to ‘the offence’ mean the criminal 
cartel offence under section 188(1) of the Act. All section references are to 
the Act unless otherwise stated. 

1.3 In summary, a person commits the offence if he or she agrees with one or 
more other persons that two or more undertakings will engage in certain 
prohibited cartel arrangements, namely price fixing, market sharing, bid-
rigging, and limiting output. The offence is subject to certain exclusions and 
defences. The maximum penalty on conviction on indictment is five years 
imprisonment and/or an unlimited fine. 

1.4 In England and Wales, and in Northern Ireland, prosecutions may only be 
brought by the Competition and Markets Authority (CMA) or the Serious 
Fraud Office (SFO), or with the consent of the CMA. Prosecutions will 
generally be undertaken by the CMA. 

1.5 In Scotland, prosecutions will be brought by the Crown Office and Procurator 
Fiscal Service (COPFS), the sole prosecution authority in Scotland which is 
headed by the Lord Advocate. The question of the publication of prosecution 
guidance in relation to offences committed in Scotland is a matter for the 
Lord Advocate alone. 

1.6 Where cross-jurisdictional issues arise within England, Wales, Northern 
Ireland and Scotland, the jurisdiction in which a case will be brought will 
depend on the outcome of discussions between the CMA, the SFO and the 
COPFS, and will follow the normal principles that govern prosecutions for 
other offences. 

1.7 This guidance is issued under section 190A of the Act, which stipulates that 
the CMA must prepare and publish guidance on the principles to be applied 
in determining, in any case, whether proceedings for an offence under the 
Act should be instituted. This guidance has been prepared for that purpose 
and does not seek to set out a list of cases which the CMA will or will not 
prosecute. The CMA may at any time issue revised or new guidance; please 
refer to the CMA webpages on www.gov.uk/cma  for the latest version. 

http://www.gov.uk/cma�
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1.8 The CMA has consulted with the SFO and the COPFS and other interested 
parties in the preparation of this guidance. 

1.9 The guidance is not intended to be exhaustive and the CMA will be mindful 
of the wide range of circumstances and culpability which may arise in any 
particular case. 

1.10 This guidance relates to agreements made on or after 1 April 2014 and 
which relate to arrangements made or to be made on or after that date. It 
sets out how the Code for Crown Prosecutors (‘the Code’) will be applied in 
such cases. The unamended criminal cartel offence under EA02 will still 
apply to agreements made before 1 April 2014 or which relate to 
arrangements made or to be made before that date. The Code will continue 
to be applied in the usual way in respect of such agreements and 
arrangements. 

1.11 The Code does not apply to offences committed in Scotland. These are 
subject to considerations in the COPFS Prosecution Code. 
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2 THE LEGISLATIVE BACKGROUND 

2.1 The criminal cartel offence was created by the EA02 with the intention of 
criminalising and deterring behaviour by individuals leading to the most 
serious and damaging forms of anti-competitive agreements, namely 
‘hardcore cartels’.1

2.2 In essence, a hardcore cartel is an agreement between competitors to fix 
prices, share markets, rig bids or limit output at the expense of the interests 
of customers and without any countervailing customer benefits. Typically, 
hardcore cartels are secret arrangements under which competitor 
businesses agree to coordinate their activity, usually in order to preserve or 
drive up prices. 

 

2.3 There is an inherent public interest in individuals involved in such hardcore 
cartels being prosecuted, giving practical effect to Parliament’s intentions in 
criminalising such behaviour. 

2.4 The cartel offence originally required the individual to have acted 
dishonestly.2

2.5 The offence was amended following publication of draft legislation and a full 
consultation process.

 Dishonesty as an element of the offence has been removed, 
and statutory exclusions and defences have been added. 

3

2.6 A full copy of the Act and its Explanatory Notes can be accessed at 

 

www.legislation.gov.uk/ukpga/2013/24/pdfs/ukpga_20130024_en.pdf. 

2.7 In summary, the Act: 

• provides a revised framework for combating behaviour by individuals 
leading to hardcore criminal cartels, removing the need to prove 
dishonesty  

• creates two new exclusions from the offence: (i) the notification 
exclusion;4 and (ii) the publication exclusion5

 
 
1  Department of Trade and Industry (DTI), A World Class Competition Regime. Cm 5233. (2001) 

 

2  See subsection 188(1) of the EA02. 
3  BIS: A Competition Regime for Growth – a consultation on options for reform (March 2011) and 

BIS: Growth, Competition and the Competition Regime, Government Response to Consultation 
(March 2012).  

4  See subsection 188A(1)(a) of the Act. 

http://www.legislation.gov.uk/ukpga/2013/24/pdfs/ukpga_20130024_en.pdf�
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• retains the exclusion relating to the notification of bid-rigging 
arrangements6

• provides that an individual will not commit an offence if the agreement 
is made in order to comply with a legal requirement

 

7

• creates three new defences to the cartel offence:

 

8

 

 (i) where, at the time 
of the making of the agreement, there is no intention to conceal the 
nature of the arrangements from customers; (ii) where, at the time of 
the making of the agreement, there is no intention to conceal the nature 
of the arrangements from the CMA; and (iii) where the defendant, 
before the making of the agreement, took reasonable steps to ensure 
that the nature of the arrangements would be disclosed to professional 
legal advisers for the purposes of obtaining advice about them before 
their making or (as the case may be) their implementation. 

                                                                                                                                                  
5  See subsection 188A(1)(c) of the Act. 
6  See subsection 188A(1)(b) of the Act. 
7  See subsection 188A(3) of the Act. 
8  See section 188B of the Act. 
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3 THE DECISION-MAKING PROCESS 

3.1 The CMA’s decision to prosecute the offence will be made by application of 
the Full Code Test as set out in the Code 
www.cps.gov.uk/publications/code_for_crown_prosecutors. The Full Code 
Test has two stages: (i) the evidential stage; and (ii) the public interest stage. 
In most cases the evidential stage must be considered before the public 
interest stage. A case which does not pass the evidential stage must not 
proceed. Further guidance on this is set out in paragraphs 4.1–4.24 below. 

3.2 If the evidential stage is passed, meaning the CMA considers that there is 
sufficient evidence against a suspect to provide a realistic prospect of 
conviction of that suspect, then the CMA will go on to consider whether a 
prosecution is in the public interest. Further guidance on this is set out in 
paragraphs 4.26–4.41 below. 

3.3 There may be cases where it is clear, prior to the collection and 
consideration of all likely evidence, that the public interest does not require a 
prosecution. In these instances the CMA may decide that the case should 
not proceed further. 

3.4 A decision by the CMA that a prosecution should not proceed on either 
evidential or public interest grounds does not preclude the CMA from 
considering whether the collusive arrangements between undertakings 
should be subject to civil enforcement for infringements of EU or national 
competition law under Article 101 of the Treaty on the Functioning of the 
European Union (TFEU)9 or section 2 of the Competition Act 1998 (CA98) 
respectively, nor whether a Competition Disqualification Order should be 
sought against any individual.10

Scotland 

 

3.5 In Scotland, the Procurator Fiscal (a prosecutor acting under the authority of 
the Lord Advocate) considers the evidence and decides whether to 
prosecute in the public interest. 

3.6 Where there is sufficient evidence in the case, the Procurator Fiscal will 
consider a number of additional factors when deciding whether to prosecute. 
These are set out in full in the COPFS Prosecution Code 

 
 
9  Article 101, – OJ2008/C 115/88-89 
10  Provision for Competition Disqualification Orders are made in section 9A to 9E to the Company 

Directors Disqualification Act 1986 as amended by the EA02 

http://www.cps.gov.uk/publications/code_for_crown_prosecutors�
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www.crownoffice.gov.uk/images/Documents/Prosecution_Policy_Guidance/
Prosecution20Code20_Final20180412__1.pdf but include the following: 

• seriousness of the offence 

• length of time since the offence took place 

• interests of the victim and other witnesses 

• age of the offender, any previous convictions and other relevant factors 

• local community interests or general public concern, and 

• any other factors at his discretion, according to the facts and 
circumstances of the case. 

 

http://www.crownoffice.gov.uk/images/Documents/Prosecution_Policy_Guidance/Prosecution20Code20_Final20180412__1.pdf�
http://www.crownoffice.gov.uk/images/Documents/Prosecution_Policy_Guidance/Prosecution20Code20_Final20180412__1.pdf�
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4 THE OFFENCE AND THE APPLICATION OF THE CODE FOR 
CROWN PROSECUTORS  

The evidential stage 

4.1 At the evidential stage, the CMA must be satisfied that there is sufficient 
evidence to provide a realistic prospect of conviction against each suspect. It 
must be satisfied that the evidence is admissible, reliable and credible. The 
Act contains statutory exclusions which the CMA must consider. If they apply 
then no offence will have been committed – see paragraphs 4.11–4.16 
below. 

4.2 At the evidential stage, the CMA must also consider what the defence case 
may be and how it is likely to affect the prospects of conviction. It must 
consider the credibility and impact of any defence and any other information 
that the suspect has put forward or on which he or she might rely. In 
particular, the Act contains three statutory defences which may be raised – 
see paragraphs 4.18–4.24 below.  

4.3 The offence is contained in subsection 188(1) of the Act. The necessary 
conduct element is that an individual agrees with one or more other persons 
that undertakings will engage in one or more of the prohibited cartel 
activities. These are price fixing, limitation of supply or production, market 
sharing and bid-rigging.11,12

4.4 The offence applies in respect of agreements both to make or implement 
such arrangements and also to cause such arrangements to be made or 
implemented. The offence will be committed irrespective of whether the 
agreement reached is actually implemented by the undertakings. 

  

4.5 If the agreement between the individuals is made outside the United 
Kingdom, proceedings may only be brought where the agreement has been 
implemented in whole or in part in the United Kingdom. 

4.6 The cartel offence applies only to individuals who ‘agree’ arrangements 
between them. The cartel offence does not cover conduct that falls short of 
an agreement. For example, the mere fact of an individual passing on 

 
 
11  See subsection 188(2) of the Act. 
12  ‘Bid-rigging arrangements’ are arrangements under which, in response to a request for bids for the 

supply of a product or service in the United Kingdom, or for the production of a product in the 
United Kingdom: (a) A but not B may make a bid, or (b) A and B may each make a bid but, in one 
case or both, only a bid arrived at in accordance with the arrangements.  
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confidential future pricing information to an individual at a competitor would 
not in and of itself be caught by the offence, although it may be evidence of a 
cartel agreement by which the offence is committed. 

4.7 In respect of arrangements restricting pricing, supply or production, the 
offence also requires that the restriction is reciprocal,13 and that the 
arrangement relates to undertakings operating at the same level of the 
supply chain.14

4.8 The offence will not therefore be committed in the case of arrangements 
that: (i) contain unilateral restrictions (that is, restrictions on only one party); 
(ii) contain restrictions on more than one party but that do not relate to the 
same level of the production or supply chain; or (iii) do not contain 
restrictions that relate to the pricing, supply or production of a product or 
service, or to bid-rigging arrangements. 

 

4.9 The following is a non-exhaustive list of examples of arrangements between 
undertakings which would not constitute evidence of the commission of the 
offence on the part of the individuals who reach agreement about them 
(though the undertakings may be subject to enforcement under EU or 
national competition law): 

Unilateral restrictions 

• cooperation agreements that contain restrictions on only one party to 
limit production or supply of the contract product 

• non-reciprocal non-compete restrictions in a joint venture; for example, 
investment vehicles whereby an undertaking invests in a new 
production joint venture with a manufacturer and, in return, the 
manufacturer agrees not to compete with the joint venture, and 

• a non-compete restriction on a seller in the context of the sale of an 
undertaking. 

Operate at different levels of the supply chain 

• co-operation agreements that impose restrictions on supply or 
production on more than one party but at different levels of the supply 
or production chain. 

 
 
13  See subsection 188(3) of the Act. 
14  See section 189 of the Act. 
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4.10 The criminal cartel offence is therefore reserved for agreements between 
individuals to make reciprocal arrangements that relate to at least two 
undertakings and whose purpose is to fix prices, restrict output, allocate 
markets or rig bids. 

Exclusions 

4.11 Section 188A of the Act makes further provision for circumstances where the 
offence will not be committed. Parties to arrangements that would otherwise 
fall within the offence may bring the arrangements outside the scope of the 
offence by ensuring that the arrangements satisfy the requirements of the 
notification exclusion,15 the bid-rigging notification exclusion,16 or the 
publication exclusion,17

4.12 ‘Relevant information’ for the purpose of the exclusions means (a) the 
names of the undertakings to which the arrangements relate; (b) a 
description of the nature of the arrangements which is sufficient to show why 
they are or might be arrangements which fall within the scope of the offence; 
(c) the products or services to which they relate; and (d) any other 
information as may be specified in an order made by the Secretary of 
State.

 each of which involves the provision of ‘relevant 
information’. 

18

4.13 The notification exclusion provides that an individual will not commit an 
offence if under the terms of the arrangement customers would be given 
relevant information about the arrangements before they enter into 
agreements for the supply to them of the product or service so affected. The 
exclusion will not be satisfied if the arrangement merely provides that 
customers would be provided with a broad general disclaimer that its 
agreements may contain price fixing/market sharing provisions. 

 

4.14 The bid-rigging notification exclusion provides that an individual will not 
commit an offence if, in the case of bid-rigging arrangements, the person 
requesting bids would be given relevant information about them at or before 
the time when a bid is made. 

 
 
15  See subsection 188A(1)(a) of the Act. 
16  See subsection 188A(1)(b) of the Act. 
17  See subsection 188A(1)(c) of the Act. 
18  As at the date of publication, no order under subsection 188A(2)(d) has been made.  
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4.15 The publication exclusion provides that an individual will not commit an 
offence if, under the arrangement, relevant information about the 
arrangement would be published, before the arrangements are implemented, 
in the manner specified at the time of the making of the agreement in an 
order made by the Secretary of State. The manner in which the 
arrangements are to be published is by advertising them once in any of the 
London Gazette, the Edinburgh Gazette or the Belfast Gazette. 

4.16 The exclusions are framed in terms of how it was intended that the 
arrangements would operate at the time the individual agreed to make or to 
implement them. Evidence of genuine steps being taken in relation to one of 
the statutory exclusions will be relevant to whether or not there was such an 
intention even if they failed to meet the requirements of section 188A, for 
example:  

• customers were notified of the agreement as required by subsections 
188A(1)(a) or (b), but there is evidence of an inadvertent failure to 
notify a minority of all relevant customers, or 

• a limited number of products or services covered by the agreement 
were inadvertently sold shortly before the relevant disclosures were 
made to customers under subsection 188A(1)(a) or (b), or published in 
the appropriate format under subsection 188A(1)(c). 

4.17 In addition to the exclusions identified above, an individual will not commit an 
offence if the agreement is made in order to comply with a legal 
requirement.19 ‘Legal requirement’ 20

(a) imposed by or under any enactment in force in the United Kingdom 

 means a requirement: 

(b) imposed by or under TFEU or the European Economic Area Agreement 
and having legal effect in the United Kingdom without further 
enactment, or 

(c) imposed by or under the law in force in another European Union 
Member State and having legal effect in the United Kingdom. 

 
 
19  See subsection 188A(3) of the Act. 
20  See paragraph 5 of Schedule 3 to the CA98. 
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Defences 

4.18 The insertion of section 188B into the Act creates three statutory defences to 
the offence. It will be sufficient for the defendant to prove that any one of the 
defences applies. The standard of proof the defendant will need to discharge 
in order to prove one of the defences is the balance of probabilities. 

4.19 It is a defence (under subsection 188B(1)), where the arrangements would 
(operating as the parties intend) affect the supply in the United Kingdom of a 
product or service, for an individual to show that at the time of the making of 
the agreement, he or she did not intend that the nature of the arrangements 
would be concealed from customers at all times before they enter into 
agreements for the supply to them of the product or service.21

4.20 It is a defence (under subsection 188B(2)) for an individual to show that, at 
the time of the making of the agreement, he or she did not intend that the 
nature of the arrangements would be concealed from the CMA.

 

22

4.21 It is a defence (under subsection 188B(3)) for an individual to show that, 
before making the agreement, he or she took reasonable steps to ensure 
that the nature of the arrangements would be disclosed to professional legal 
advisers for the purpose of obtaining advice about them before they were 
made or implemented.

 

23

4.22 The CMA will need to consider whether there is evidence that any of the 
defences may apply. It will need to assess the credibility and strength of that 
evidence. In relation to the defences under subsection 188B(1) and 188B(2) 
it will need to consider whether the evidence shows that it is likely there was 
an absence of intention to conceal the arrangements. 

 

4.23 The defence under subsection 188B(2) does not place an obligation on the 
individual to notify the CMA about the agreement and there is no duty on the 
CMA to respond to any such notifications that are made. Any evidence of 
attempts by an individual to bring the arrangements to the attention of the 
CMA will be considered. If an arrangement is notified to the CMA, this will 
not preclude the CMA from taking civil enforcement action in relation to it 
under EU or national competition law, either at the time or at any later date. 

 
 
21  See subsection 188B(1) of the Act. 
22  See subsection 188B(2) of the Act. 
23  See subsection 188B(3) of the Act. 
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4.24 The CMA takes the view that the term ‘professional legal advisers’ under 
subsection 188B(3) is intended to cover both external and in-house legal 
advisers qualified in the UK and that it could also apply to legal advisers 
qualified in foreign jurisdictions with an equivalent legal qualification. For the 
defence under section 188B(3) to succeed, an individual must show that the 
purpose for which he or she took steps to disclose the arrangements to a 
professional legal adviser was to obtain advice about them. The steps must 
also have been ‘reasonable’. The CMA takes the view that this must 
genuinely be an attempt to seek legal advice about the arrangement. 

No action letters 

4.25 The CMA will not prosecute any individual who has received a written notice 
under subsection 190(4) of the EA02 except in the circumstances specified 
in that notice. 

The public interest stage 

4.26 It has never been the rule that a prosecution will automatically take place 
once the evidential stage is met. A prosecution will usually take place unless 
the CMA is satisfied that there are public interest factors tending against 
prosecution which outweigh those tending in favour. In making an 
assessment of the public interest in order to decide whether to bring a 
prosecution, the CMA will focus on those cases where the harmful nature of 
the individual’s behaviour is obvious without the need for any detailed 
assessment. As a result, the potential for any conflict between the 
application of, on the one hand, the criminal offence and, on the other, the 
civil competition law regime is negligible. 

4.27 When deciding the public interest, the CMA will consider each of the 
questions set out in paragraph 4.12 of the Code, and in particular those set 
out and expanded upon below, so as to identify and determine the relevant 
general public interest factors tending for and against prosecution. These 
general factors, together with the explanatory text for them in the Code and 
the more offence specific factors set out in this guidance, will enable the 
CMA to form an overall assessment of the public interest. 

4.28 Assessing the public interest is not simply a matter of adding up the number 
of factors on each side and seeing which side has the greater number. The 
questions identified are not exhaustive, and not all the questions may be 
relevant in every case. The weight to be attached to each of the questions, 
and the factors identified, will also vary according to the facts and merits of 
each case. It is possible that one factor alone may outweigh a number of 
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other factors which tend in the opposite direction. There may be an overlap 
between factors. 

4.29 Although there may be public interest factors tending against prosecution in 
a particular case, the CMA should consider whether, nonetheless, a 
prosecution should go ahead and those factors put before the court for 
consideration before sentencing. 

4.30 These public interest factors relate to matters which are not elements of the 
offence that need to be proved before a jury. 

4.31 The CMA will consider each of the following questions. 

How serious is the offence committed? 

4.32 The more serious the offence the more likely it is that a prosecution is 
required. Hardcore cartels are generally serious and individuals involved in 
them are likely to have caused serious harm requiring prosecution. 

4.33 The more serious and potentially harmful the cartel conduct the more likely it 
is that a prosecution is required. Factors that are likely to be relevant to 
assessing the degree of harm involved will include the CMA’s assessment 
as to the impact of the cartel on any particular market or the risk of that 
impact, the degree of limitation on consumer choice created by the 
arrangements, and the potential for the cartel to raise prices or restrict the 
supply of goods or services, as well as issues such as the vulnerability of the 
customers affected or potentially affected by the cartel. 

4.34 Cartels that have been carried on for a prolonged period are more likely to 
require prosecution. 

What is the level of culpability of the suspect? 

4.35 This is likely to be determined by the individual’s level of involvement in the 
making or enforcing of the arrangements concerned. The CMA will consider 
the extent to which the individual was the instigator or ringleader in the 
cartel. It will also consider whether the individual is or was in a position of 
authority or trust within the undertaking. If an individual had a very limited 
role in the arrangements, for a short period of time, and/or was in a 
vulnerable position acting under the direct instructions of others, that will be 
a factor in deciding whether a prosecution of that individual will be required. 

4.36 The CMA will look at the extent to which the individual's purpose was to 
preserve or increase the profits of their organisation or to profit personally, 
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by overcharging customers or by depriving them of choices between 
products or services, and so harming their interests. 

4.37 Whether an individual was acting openly or not is an important factor to be 
considered by the CMA. The greater the degree of evidence of clandestine 
conduct and of conscious participation in a hardcore cartel, the more likely it 
is that a prosecution will be required. Conduct such as deliberate 
concealment, covert behaviour or misrepresentation are likely to be relevant. 

4.38 Whether an individual’s conduct was contrary to guidelines laid down in an 
undertaking’s compliance policy will be a relevant factor, as will evidence of 
attempts by individuals to report arrangements to senior management within 
the undertaking. 

4.39 If an individual has previously been found by a competition authority or a 
court to have participated in, or has admitted to previous participation in, 
cartel conduct, either criminal or civil, it is more likely that a prosecution will 
be required. 

What is the impact on the community? 

4.40 Criminal cartels can have a wider impact on the community and markets 
than will be apparent to individual customers and, where present, this will be 
a factor that the CMA will need to consider. Such wider effects can include a 
diminution of public funds, an effect on public safety or the stifling of 
innovation. 

Is prosecution a proportionate response? 

4.41 The CMA should also consider whether prosecution is proportionate to the 
likely outcome. 
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5 TRANSITIONAL ARRANGEMENTS 

5.1 The Act applies to agreements falling within section 188(1) which are made 
after the commencement of the Act and which relate to arrangements made 
or to be made after that commencement.24

 
 
24  Section 47(8) ERRA13 

  


